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Employment:
Employment Law presents pitfalls for the unwary and necessitates a detailed understanding of the opaque and increasingly complex provisions of both domestic and European law.

The Team, headed by Peter Doughty, provides a specialist drafting, advisory and advocacy service that is available from the outset of any problem through to its final resolution that will be tailored to meet the needs and resources of your clients.

As a Team we aim to provide pro-active advice in developing situations to prevent problems before they arise. Many difficulties can be avoided with timely advice and advance planning.

The Team has extensive advocacy experience across the full range of employment related issues from the Employment Tribunal to the Employment Appeal Tribunal and the Court of Appeal. Members have also appeared in, and chaired, disciplinary hearings.
Expertise
Between them the Team have many years of experience dealing with employment law matters. The former head of the Team sits as a full time Employment Judge and Jeremy Burns sits as a part-time Employment Judge in Central London. Team members are on the Junior Counsel to the Crown (provincial panel). The Team are members of the Employment Lawyers Association and some are members of the Employment Law Bar Association.
The Team has expertise covering all areas of employment law and in particular:

· Unfair dismissal

· Wrongful dismissal

· Redundancy

· Transfer of undertakings

· Disciplinary & grievance hearings/ADR

· Contract based claims including wages, bonuses and notice pay

· "Whistle Blowing" dismissals and victimisation

· Sex Discrimination including equal pay

· Race discrimination

· Age discrimination

· Discrimination on the grounds of religion or beliefs

· Discrimination on the basis of sexual orientation

· Drafting contracts of employment/staff handbooks

· Restrictive covenants, confidentiality/trade secrets

· Immigration/visa requirements

Fees
 
 The Chambers' Employment Team understands that cost to any client is an important factor. We aim to give your client transparency of cost in relation to any matter in which we are instructed. We will keep you informed of what each step is likely to cost the client as well as the likely overall cost of bringing the matter to a conclusion.

The team endeavours to take a flexible approach to fees taking into account the means of each client and, when cases settle, we charge for the work that has been undertaken rather than strictly enforcing the idea of 'brief delivered'. This can lead to significant cost reductions on a case by case basis should the matter settle well in advance of a hearing. 

Training Seminars
Our Team regularly delivers seminars both in house for you and in Chambers. All seminars are CPD accredited by the Bar Council and the Law Society. The Team design seminars to meet the learning requirements of those attending. The Team also create bespoke in-house training sessions for local authorities and solicitors firms.

Mediation
More workplace disputes are being referred to mediation. Mediation has been proven to save organisations time and money. Workplace mediation can also be an alternative to the grievance and disciplinary procedures. Our workplace mediators provide workplace mediation and training to local organisations and businesses. 

90% of the cases referred to our mediators over the past 5 years have settled. They work with organisations to pursue a preventative and remedial approach to building relationships at work. More information can be found by visiting our website. 
Agency Workers Regulations 2010

Part One

1. The Agency Workers Regulations 2010 (“the Regulations”) come into force on 1st October 2011. The Regulations make important changes in the law in respect of the rights of agency workers and will have a significant impact on the working practices of both temporary work agencies and hirers.

2. Temporary work agencies and hirers therefore need to become acquainted with the new law now and be prepared to make any necessary changes in their working practices sooner rather than later.

The Background to the Regulations

3. The Regulations are intended to implement Directive 2008/104/EC on temporary agency workers. The problem that gives rise to the need for the Directive, and now the Regulations, is summarised in the Department for Business Innovation and Skills’ Impact Assessment of January 2010
 as follows:

…that agency workers can work for the same hirer for lengthy periods and be well integrated into the hirer’s business but may not receive the same basic working and employment conditions, such as pay and holidays, as the permanent employees who they are working alongside.

4. There is a wide variation in the estimates of the number of agency workers in the UK. The Impact Assessment takes an estimate of 1.3 million agency workers for the basis of its analysis. Overall, the Impact Assessment calculates that agency workers earn about 90% of the median hourly wage of comparable direct recruits. 

5. The Government’s objectives in bringing into force the Regulations are two-fold according to the Impact Assessment, namely flexibility for UK employers and fairness for workers.

6. It is important to note that neither the Directive nor the Regulations change the contractual relations in the tripartite arrangement of hirer, temporary work agency and agency worker. Further, the changes to the law do not automatically entitle agency workers to unfair dismissal, which in turn means that their status as workers or employees, in particular in respect of the relationship with the hirer, may still be debated in cases. Therefore the previous case law concerning the relationship between the hirer and the agency worker remains relevant. The cases of Brook Street Bureau (UK) Ltd v. Dacas [2004] IRLR 358 and James v. Greenwich Council [2008] IRLR 302 will no doubt continue to be cited in arguments on this point.

7. The consequence of not altering the contractual relationships while introducing new rights for agency workers, is that agency workers will be able to enforce certain rights against the hirer when there may be no contract between them, and against the temporary work agency when the agency has no direct control, for example over the pay of comparable directly employed workers. This means that communication between the temporary work agency and the hirer will be paramount.

Scope

8. The Regulations apply to the three parties:

a. Agency Workers (AW)

b. Temporary Work Agencies (TWA)

c. Hirers (H)

Agency Workers

9. AWs are those that:

a. Are supplied by TWAs,

b. Are under the supervision and direction of H, and 

c. Have a contract to perform work and services personally with the TWA.

10. This may sound straight forward enough and it will often be clear in the given circumstances whether an individual is an AW or not. However, the law will continue to be challenged by those cases that are difficult. Especially when we consider that the definition does not include the following:

a. Individuals in business on their own account.

b. Managed service contracts e.g. a contract for catering or cleaning where the individual is managed day to day by the contractor.

c. In-house temporary staff banks where the employer employs its temporary workers directly.

d. Individuals who find direct employment with the employer through an employment agency.

e. Individuals under secondment or loan. 

11. The first of these exceptions is arguably the most problematic. Individuals in business on their account may well have found their positions through a TWA, but will still not be considered AWs within the meaning of the Regulations. In these situations H will be considered a client or customer of the individual. 

12. The Department for Business Innovation and Skills: Agency Workers Regulations Guidance published in May 2011
 (“the Guidance”) attempts to offer some assistance in determining who will be excluded under this head. The Guidance states that these individuals will include professionals such as doctors and lawyers, but goes on to state that it is still possible for a professional to be an AW. In other words, whether an individual is an AW will depend on the relationship in that particular case, not the profession itself. It will remain important therefore to consider all aspects of the relationship including the following:

a. What the contract says or does not say.

b. What arrangement is commonplace in that industry.

c. What the parties’ expectations are. 

d. How the parties conduct themselves. 

13. The Guidance makes a point of reminding us that if the contract does not reflect the reality of the relationship, the individual is likely to be an AW. Some commentators expect TWAs and Hs to try to put workers on independent contracts to avoid them acquiring rights under the Regulations and therefore we can expect an increased level of litigation over the test for being employer/self-employer.

14. As is frequently the case, these matters are best illustrated by an example. The Guidance gives the following example:
An individual has set up his own limited company through which he provides IT services. He has a contract with a TWA and is supplied to work on a specific project with an anticipated duration of 12 months. The individual has no fixed working pattern and can determine how and when he performs the services; he can also send a substitute to perform the services at any time or payment is made on specific deliverable or on a fixed price and not simply on an hour, daily or weekly rate. However, he is subject to the hirer’s reasonable and lawful instructions. Given the absence of personal service and mutuality of obligation, the company is a client or customer of the individual, therefore the individual is out of scope. This must be a true reflection of the reality of the relationships between the parties involved and not simply a reflection of the contractual terms.

15. The example shows the similarity with the test for determining whether someone has a contract of service (and therefore is an employee) or a contract for services because the themes of mutuality of contract, personal service and control are present. It is interesting that the example makes reference to mutuality of contract because if there was mutuality of contract between AW and H, AW might be a direct employee. Presumably, an AW does not need to prove mutuality of contract with H to show he is an AW. 

Temporary Work Agencies

16. A TWA is an individual or company in the business or involved in the supply of AWs. It includes both private and public sectors bodies and it does not matter whether the TWA is operating for profit or not.

17. Given that the definition includes all involved in the supply of AWs, intermediary bodies will also be TWAs. For example, if a hirer appoints a recruitment agency or a management company to manage its recruitment and that agency or company then uses other TWAs to source AWs, the agency or company will still be considered a TWA. In theory there could be any number of intermediaries involved, which again means communication between H and the TWAs is crucial.

18. As will be apparent from the exception above at paragraph 10d, it is perfectly possible for a TWA to place a worker in direct or permanent employment without the placement being caught by the regulations. Indeed, it is not uncommon for recruitment agencies to offer both temporary and permanent vacancies. Agencies will not come within the regulations where their role is to place an individual in direct employment and after which they cease to have any relationship with the individual.

Hirers

19. H is the end-user, which is responsible for directing and supervising the AW. H may be a private or public body and must be engaged in economic activity. However, as with TWAs, it is not necessary that H operates for profit. H must have its own legal identity. 

Day One Rights

20. There are two distinct sets of rights under the Regulations. There are the ‘Day One’ rights dealt with under regulations 12 and 13 and the acquired rights provided for by regulation 5, for which there is a qualifying period. 
21. From the first day of the assignment AWs are entitled to the same access to facilities and information relating to vacancies as comparable directly employed workers or employees. These are the Day One rights.
22. The Guidance states liability for Day One rights rests only with H because TWAs have no control of these aspects. However, the Regulations are not so clear-cut. The wording of regulation 18(2) indicates that an AW can bring a claim for breach of regulations 12 and 13 (Day One rights) against both TWAs and Hs. Meanwhile, regulations 12 and 13 refer only to the actions of H; regulation 12 provides the right not to be less favourably treated in relation to facilities “by the hirer” and regulation 13 provides the right to be informed of any relevant vacancies “by the hirer”. One reading of the Regulations would be that AW could bring a claim against a TWA if H breached the Day One rights, but not if the TWA breached the Day One rights. Clearly, the Guidance does not anticipate that TWAs could breach Day One rights, but consider the situation where, for example, an AW is instructed by the TWA that they are not permitted to use the staff canteen on their assignment.
Collective Facilities and Amenities

23. AWs are entitled under the Regulations to be treated no less favourably than comparable workers in relation to the collective facilities and amenities provided by the hirer.
24. Collective facilities specifically includes canteen, child care facilities and transport services. It is not the intention of the Regulations that AWs are entitled to all benefits that directly employed workers receive. The Guidance illustrates this by expanding the example of ‘transport services’. According to the Guidance this would entitle AWs to the use of a mini-bus that moves workers between sites, but would not include a company car allowance. It remains to be seen whether this distinction will always be so clear-cut. 
25. Problems may arise where there are limited facilities. For example, if there are limited car parking spaces at a work place, it may have been the policy that priority was given to the permanent staff. This will no longer be possible, unless it can be objectively justified. It may be better to allocate parking based on some other criteria such as allocating to those roles that are mobile (whether occupied by agency or permanent staff) or on a first come, first serve basis.
26. An actual comparator is needed in respect of all Day One rights. The comparator in a facilities claim must be working under the supervision and direction of H, engaged in the same or broadly similar work to AW and based at the same establish or, if there are no comparable workers there, at another establishment.

27. If AW is treated less favourably in the provision of collective facilities, it is possible for H to justify it on objective grounds. Cost may be a factor that is taken into account, but the Guidance tells us that cost alone is unlikely to be sufficient to justify less favourable treatment. 

Access to Information on Job Vacancies

28. AWs are entitled to be provided with information about any relevant job vacancies within H that would be available to a comparable worker.

29. Again an actual comparator is required. This comparator must work for and under the supervision and direction of H and be engaged in the same or broadly similar work. However, in contrast to the other Day One right, the comparator for this claim must work at the same establishment.

30. No defence of objective justification is available in respect of a failure to inform AW of any relevant posts. The duty may however be complied with by general announcements. Furthermore, the Guidance goes on to say that the right does not apply when there is

…a genuine ‘headcount freeze’ where posts are ring fenced for redeployment purposes or internal moves which are a matter of restructuring and redeploying existing internal staff in order to prevent a redundancy situation.

31. It is not immediately apparent how this exception derives from the Regulations, apart from to say that such posts simply are not ‘relevant vacancies’. It may be that this is an aspect of the Regulations that will be clarified through the case law.

Qualifying Period

32. The Directive assumes there will be equal treatment from day one, but allows derogation from this. After consulting the CBI and TUC, agreement was reached on 20th May 2008 on how the two-fold aims of the Government could be achieved. This included a 12-week qualifying period for regulation 5 rights.
33. Part 2 of this seminar will deal with what AWs are entitled to under regulation 5, for the present purposes we are concerned only with the calculation of the qualifying period.
34. No qualifying period will start to run before the Regulations come into force. Therefore if AW starts in a position 3 weeks before the 1st October 2011, they will have to work in that position for 15 weeks before they qualify for regulation 5 rights.
Counting the Weeks

35. The weeks are counted as calendar weeks from the day that AW started the assignment. So that if AW started on a Wednesday, the weeks are counted Wednesday to Tuesday.

36. An AW does not need to work a specific number of days or hours in a given week for it to count, the week will count even if they only work a couple of hours.

37. An AW must work for the same H throughout the qualifying period. As described above, each H must have a separate legal identity. Therefore when AW is moved from one company to a different company within the same group that will break the qualifying period. However, if AW is merely moved between sites in the same company, that will not, on its own, break the qualifying period. It will therefore be increasingly important for TWAs to understand the organisation of Hs they are dealing with. For example, if a TWA is providing an AW to a school, the TWA will need to establish if it is the school or the local authority who is offering the assignment as the AW may have worked in other local authority assignments in the past, perhaps in the same role in another school.

38. The AW must work in the same role for the qualifying period. If the TWA or H wish to change AW’s role, the new role must be “substantially different” to break the qualifying period. This will be fact dependent. The Guidance suggests that a combination of the following factors could establish that there is a new role: 

a. Different skills and competences are used.

b. The rate of pay is different.

c. The work is in a different location.

d. There is a different line manager.

e. The working hours are different.

f. The role requires additional training or qualifications.

g. Different equipment is used in the role.

39. As well as the new role being ‘substantially different’, the TWA must inform AW in writing of the new type of work in the new role. Clearly, this means there must be good communication between the TWA and H. TWAs are already obliged under regulation 18 of the Conduct of Employment Agencies and Employment Businesses Regulations 2003 to obtain information from Hs including the identity of H and the position being offered and, under regulation 21 of the 2003 Regulations, to provide the AW with this information.

40. It is not necessary that the TWA remains the same during the 12 weeks. This means that it will be very important for TWAs to enquire about the recent work history of AWs when taking them on. If an AW refuses to disclose information about previous work to the TWA and then the TWA becomes liable for any breach of regulation 5 as a result of prior work, this is something that can be taken into account by the Tribunal in assessing the amount of the award, rather than liability.

41. There is nothing to prevent several qualifying periods running concurrently if AW works for several different Hs within each week.

Pausing the Qualifying Period

42. There are circumstances in which the qualifying period will pause, rather than be broken by a change. The effect of pausing the period is that, when AW returns to same role with the same H, the previous weeks will count towards the qualifying period.

43. The following events will have the effect of pausing the qualifying period:

a. A break in the assignment of less than 6 weeks. (This is one of the reasons why it is so important for TWAs to check the recent work history of newly assigned AWs.)

b. If AW is absent through sickness or injury for up to 28 weeks. (This is the case unless the illness is maternity related, in which case see paragraph 45a below.)

c. If AW is on annual leave.

d. If AW is absent due to jury service for up to 28 weeks.

e. If there is a break caused by a regular and planned shutdown, such as over Christmas.

f. If there is a break caused by industrial action at H’s establishment.

Qualifying Period Continuing to Accrue

44. There are some circumstances in which the qualifying period will continue to accrue even when AW is not working.

45. There are two such situations:

a. When AW takes a break from the assignment due to pregnancy, childbirth or maternity and that break is during the protected period. The protected period runs from the start of pregnancy until 26 weeks after birth or earlier if she returns to work sooner.

b. When AW takes a break due to maternity leave, adoptive leave or paternity leave.

Structure of Assignments

46. It will be apparent from the operation of the qualifying period that it may be open to abuse designed to avoid AWs obtaining qualifying service. Regulation 9 attempts to thwart any such avoidance.

47. If any of the following occurs:

a. AW is given 2 or more assignments with H, or

b. AW has an assignment with H and has had an earlier assignment with a hirer connected to H, or

c. AW works in more than two roles during an assignment with H,

48. … and the most likely explanation for the structure of the assignments is an intent to prevent AW acquiring the qualifying period, AW will be deemed to have completed the qualifying period.

49. Hs are ‘connected’ if one directly or indirectly has control over the other or a third party directly or indirectly has control over both. This appears to be aimed at the situation where an umbrella company controls a group of companies.

50. There is clear recognition in the drafting that whether the structure of the assignments is designed to avoid rights acquiring will be a fact-sensitive question. In determining this question the following factors shall be taken into account:

a. The length of the assignments.

b. The number of the assignments.

c. The number of times AW has worked in a new role.

d. The number of times AW has returned to a role.

e. The period of the breaks.

51. The Guidance gives the following illustration of the operation of regulation 9:

An agency worker completes 2 or more assignments with the same hirer, where they have already worked for 12 weeks with a 6 week break and then a further 12 weeks with another 6 week break. If the agency worker is then taken on for a third assignment, this could be considered an attempt to avoid the completion of the qualifying period but it would need to be clear that the attempt was deliberate. This would be a matter for the Tribunal in the event of a claim.

52. The intention of TWA or H is therefore a factor, but it looks likely that the intention will be assessed using objective indicators. TWAs and Hs will need to guard against inadvertently creating the impression that avoidance is their intention. To avoid this they should keep full records and carefully monitor the structure assignments. 
53. A breach of regulation 9 does not give rise to a stand-alone claim, but is an ‘add-on’ claim similar to the remedy for failure to provide particulars of employment when a claimant is successful in another claim. Where regulation 9 has been breached the Tribunal may order an additional award for up to £5,000. This only applies if the Tribunal is already making an order for compensation for a breach of another part of the Regulations. 
Alice Missions

12 College Place

Southampton

The law is as at 17th June 2011. Fact sensitivity in this area of the law is important so the information in these notes should be seen as guidance rather than a definitive statement of the law to be applied to every situation.
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Year Called 
to the Bar: 

2005 (Lincoln’s Inn)
Degree: 

Law with German Law BA (Hons) Oxon



Scholarships: Hardwicke & Viscount Sankey
Teams: 

Employment

             

Landlord & Tenant and Housing

            
 
Common Law
             

Direct Public Access
Memberships: 
Western Circuit 

                      
Employment Lawyers Association

Practice Areas:
Alice is a Common Law practitioner accepting instructions in a variety of different areas.

Employment

Alice undertakes a range of employment work including issues of unfair dismissal, sex and race discrimination, protected disclosure, selection for redundancy and transfer of undertakings. She accepts instructions from both Claimants and Respondents and her clients include local authorities and national companies as well as individuals, some of who instruct Alice under Chambers' Limited Means Scheme. Alice is also qualified to accept instructions directly from individuals or businesses having completed the Bar Council's Public Access course.

She is a supporter of the Pro Bono tradition within our legal system and regularly advises on employment matters for the Citizens Advice Bureau. Due to the limited resources of many Claimants, Alice accepts instructions in accordance with Chambers' Limited Means Scheme where appropriate.

  
Landlord & Tenant and Housing

Alice acts primarily for housing associations and local authority landlords. She has particular experience in possession and injunction matters. This continues to be an area of practice that Alice is keen to develop further.

Civil

Alice accepts instructions across a breadth of civil work. She has experience advising and appearing in matters concerning contract and negligence, particularly matters involving personal injury. She frequently appears in small claims and fast track trials, disposals and directions hearings. Alice has appeared in the Land Registration Tribunal.

Key cases (and practice areas these relate to):

Hamilton v. RAC Plc, May 2010, Ashford ET – Alice acted for the Claimant in this 3 day case concerning sex discrimination. Instructions were accepted on a direct access basis.

Price v. Surrey County Council, November 2009 and January 2010, Croydon ET – Alice acted for the Respondent in this 9 day case. The case concerned constructive unfair dismissal and PIDA claims and was complex, involving numerous allegations.

McCracken v. Surrey County Council, May 2009, Southampton ET – Alice acted for the Respondent in this 3 day unfair dismissal matter.

C v. Dorset County Council, September 2008, Southampton ET – Alice appeared for the Respondent in this 3 day claim for unfair dismissal 
AGENCY WORKER REGULATIONS 2010 (Part 2)

EQUALITY FOR AGENCY WORKERS: TERMS & CONDITIONS AND ENFORCEMENT

Overview

1. These Notes are focussed on what the Agency Worker Regulations 2010 (AWR) actually give the worker on day one and after the qualifying period. The Notes will also address certain compliance and enforcement aspects of the AWR. I have set out at the end a very brief summary of the provisions in relation to the collective rights implications of the AWR.

2. Equality in other areas generally means getting the same as other employees. Despite the fact that Reg 5 is couched in what one would regard as standard Equality Act terms, the AWR do not give true equality. They do not give the same contractual and pay benefits that are afforded to a permanent employee. What they do is create rights for workers to certain benefits and terms enjoyed by permanent employees. This is important. The AWR do not turn agency workers into permanent employees. The AWR are more like the regulations in respect of fixed term contracts and part-time workers. This meets with the previous Government’s objective of maintaining flexibility within the labour market.

3. Where appropriate I have referred back to the Temporary Agency Worker Directive (the Directive), the original proposal produced by the last Government based on the Directive and the response to the proposals. This I believe gives us a clearer idea of what the objectives of the AWR are. I have used the Agency Workers Regulations Guidance (Guidance) as my main resource with the caveat that any guidance is exactly that guidance and not binding on the Tribunal. The AWR did not have great support within the present Government, with consideration having been given to altering or simply withdrawing the AWR when the coalition Government came to power.

“Since the formation of the coalition, the Secretary of State for Business, Innovation and Skills and I have discussed the way forward on this issue with a wide range of stakeholders. Employers and their representatives have expressed a range of concerns regarding the regulations, arguing for amendments before their entry into force that might reduce the burden they place on business. The Secretary of State and I have both had considerable sympathy for some of the arguments we have heard, particularly proposals to simplify the definition of "pay" under the regulations (especially as far as the administration of performance-related bonuses are concerned) and the administrative requirements around the application of the qualifying period to patterns of infrequent, short-term assignments.
However, the Government's ability to make changes to address such matters is constrained by the fact that the regulations are based to a significant degree on the agreement brokered by the previous Administration between the CBI and TUC. Due to this unique legal situation, any amendments proposed to the regulations touching upon the subject matter of the CBI and TUC agreement, which did not have the agreement of those parties, would face the risk of being set aside in the courts in the event of a legal challenge.”
(Parliamentary Under-Secretary of State for Business, Innovation and Skills in a written answer dated 19th October 2010).
4. Throughout the AWR the following terminology is used:

· Temporary work agency (TWA) defined in Reg 4 AWR is the person providing the AW.

· AW (AW) is defined in Reg 3 AWR is the worker provided by the TWA.

· Hirer defined in Reg 2 AWR is where the AW works.

· Employment/employee has its usual meaning (see Reg 2 AWR).

· Worker has it usual meaning (see Reg 2 AWR).

5. A final observation is that this is ‘little law’; unlike the Equality Act 2010 it will not lead to many high value claims. Many claims are likely to be measured in a few weeks’ pay.

Comparator
6. Reg 5 AWR sets out the comparator that is required to trigger the rights to basic working and employment conditions. This allows the AW to make a comparison with a permanent worker’s/employee’s terms and conditions ordinarily contained within the contract (see Reg 5(2) AWR).

7. The Guidance inform us that it will not always be necessary to identify a comparator as the ‘basic working and employment conditions’ can be easily identified. The importance of a comparator stems from Reg 5(3) AWR which allows the Hirer/TWA to identify a comparator for the purposes of establishing that the AW has received equal treatment.

8. The important concept is the ‘comparable employee/worker’, which is defined in Reg 5(4) AWR. The comparator has to be in the same or broadly similar work having regard to the level of skills/qualification. The Hirer may explain a different pay rate because a person has been trained to do the job or has experience. In addition the comparator needs to be at the same establishment or if no such person exists someone based at a different establishment. You cannot use an ex-employee as a comparator.

Pay
9. An AW who has worked for the qualifying period is entitled to be paid the same as a permanent worker. The right comes from Art 5.4 of the Directive. This is found in Part 2 of the AWR. In particular Reg 5(1), (2) & (3) AWR, which covers, terms and conditions. Under Reg 6(1)(a) AWR this includes pay which is then defined in the rest of Reg 6 AWR. The guidance on pay has some helpful worked examples.

10. During the consultation there was a debate over what should be included within ‘pay’. The Governments stated objective was to ensure that entitlement would be referable to ‘work done’. It seems that this meets the social objectives of the legislation as well as the TUC-CBI agreement. What came out of the consultation was a list of ‘ins’ and ‘outs’.

11. The proposals in relation to the inclusion of bonus payments gave rise to the most debate. This has meant that the Guidance goes into some detail as to what does and does not count as pay when looking at bonuses. This perhaps has made the AWR more difficult to apply in practice and under a separate heading Focus on Bonus I consider these matters.

12. I have set out below the list from the AWR:

Pay includes (Reg 6(2) AWR)

· Basic pay that is based on the annual salary the AW would have received if recruited directly. It will be necessary to convert this into an hourly/daily/weekly rate. Note this should also include any pay increments/salary scale progressions. Note individually agreed pay arrangements (no pay structure) will fall outside of the AWR. There are good examples in respect of pay structure/scales in the Guidance.

· Overtime payments so long as the AW has met any trigger regarding the number of hours worked. It should be noted that the Guidance makes it clear that simply working a shift that usually attracts overtime for other workers is not enough. An AW would have to be doing work over and above standard hours to qualify for overtime.

· Shift/unsocial hour’s allowances, risk payments

· Payment for holidays. This will mean that the AW will benefit from any holiday above the statutory minimum. The Guidance suggests that this should be identified as a separate item on the AW’s payslip. There was a debate over how the extra contractual holiday entitlement would work. The Unions were in favour of actual leave and the business community wanted annual leave to be statutory only. The compromise position from business was the right to pay in lieu. The Guidance makes a clear distinction between statutory holiday and additional contractual holiday. The additional contractual holiday need not be taken as holiday and may be paid in lieu at the end of the assignment or as an element in the AWs pay.

· Bonus or commission payments directly attributable to the work done by the individual. I shall cover this in more detail below.

· Vouchers or stamps which have monetary value and are not “salary sacrifice schemes” e.g. luncheon vouchers, childcare vouchers (see Reg 6(4) AWR). The ‘pay for work done’ approach meant that the Government viewed some benefits as being so close to the concept of pay that they should come within the scope of the AWR. It was noted that although these benefits tended to be of low value the non-inclusion would have a disproportionate effect on low earners.

‘Pay’ excludes (see Reg 6(3) AWR):

· Occupational sick pay (the AWR do not affect an AW’s rights to SSP) (Reg 6(3)(a) AWR)

· Occupational pensions or compensation for loss of office however AWs will be covered by the new automatic pension enrolment from October 2012 (Reg 6(3)(b) AWR)

· Occupational maternity, paternity or adoption pay this does not impact an AW’s statutory entitlements. (Reg 6(3)(c) AWR)

· Redundancy pay. This covers both statutory and contractual (Reg6(3)(d) AWR).

· Notice pay. This covers both statutory and contractual linked to loss of employment. (Reg 6(3)(b) AWR)

· Payment for time off for Trade Union duties (Reg 6(3)(g) AWR)

· Guarantee payments as they apply to directly recruited staff if laid off (Reg 6(3)(h) AWR)

· Advances in pay or loans e.g. for season tickets (Reg 6(3)(i) AWR)

· Expenses such as accommodation and travel expenses (Reg 6 (3)(j) AWR)

· Payments or rewards linked to financial participation schemes such as share ownership schemes, phantom share schemes (Reg 6 (3)(e) + 6 (5)(a) – (b) AWR)

· The majority of benefits in kind that are paid as an incentive for long-service. An example given in the Guidance is a Building Society where staff may be given a reduced rate mortgage, employer funded.

Focus On Bonus Issues
13. I have given bonus its own heading because this is seen to be the most problematic pay area. This is a qualifying period right. Bonus entitlement is based upon the objective of ‘pay for work done’. A bonus will only be paid to the extent that it is attributable to amount or quality of work of the AW. This explains why bonuses based upon loyalty payments and for long-service are excluded under Reg 6(3)(f) AWR. Examples would be a flat rate bonus for joining or a five-year loyalty payment. This would also presumably include ‘golden goodbyes’.

14. The Guidance gives some worked examples of commission based pay and bonuses based on personal performance through an appraisal system. The Guidance also refers to non-contractual payments, which have been paid with such regularity that they are a matter of custom and practice. In relation to ‘custom and practice’ payments perhaps this might include the splitting of tips within a team?

15. Where there is a service based bonus payment the Guidance makes it clear that the service has to be completed. For example if there is a 12-month qualifying period for payment the AW will not be entitled to payment on a pro rated basis. However if the practice is to pro rate the bonus when someone leaves part way through the year the AW will be entitled to the pro rated share in the same way as a permanent employee.

16. The Guidance also covers the payment of dual bonuses. It is clear that this is where AWR start to become practically more difficult. Where a bonus scheme has an element of performance and whole company performance then the payment will only be the amount directly attributable to the work done by the AW and not the overall performance of the hirer. The judgment will have to be made as to how to divide the bonus payment. The key here is of course the performance of the individual.

17. There may well be arguments over whole company bonuses. The issue is why, if this is part and parcel of the ordinary pay of the permanent employee, it is not part of the AWs pay? This is clearly not a custom and practice issue as it will almost certainly form part of the overall remuneration package of the permanent employee. Why does this not form part of the basic employment conditions as required by the Directive? There is of course the right to move away from the Directive where the overall level of protection/adequate level of protection is maintained. Nevertheless there must be a persuasive argument that such a payment is part and parcel of the basic working conditions under Art 5(1) Directive.

18. The other aspect, which is likely to cause real problems, is the use of an appraisal based bonus arrangement. Again it is unclear how practically this can work. The Guidance is clear that the AWR do not require integration of AWs into the performance appraisal systems of the Hirer although the Guidance does suggest that this may be easier in some circumstances.

19. Because the Hirer will not be required to integrate the AW into the appraisal system it will be necessary in most cases for the Agency to put together an appraisal system based on that of the Hirer. This is equivalence i.e. a term, which is as good as those that would apply to a permanent employee. 

20. Bonuses linked to individual performance are complicated where that performance is measured through the Hirer’s appraisal system. It intrinsically relies upon the Hirer’s yardsticks and measurements. It presupposes that there will be a sufficiently good working relationship between the TWA and Hirer for the information to be available for the TWA.

21. Clearly the bonus need not be the same amount paid to the permanent employee but it must have been calculated based on the same/similar performance measures. The Guidance tells us that this equivalent system need not actually follow the same process/forms/indicators. At which point the AW is probably left wondering how it could be said to be that he is being paid on the same basis as the permanent employees. The Guidance sets out what this alternative approach might include:

· A shorter appraisal process (no need for career development if on a short assignment)

· The setting of clear objectives to help the AW undertake the assignment in question and that this could be aligned with that used by the Hirer.

· Making use of the Agency’s own appraisal system/1 2 1 arrangements to keep track of the AWs performance through regular discussion between the hirer and agency.

22. Whilst very laudable in its aims this parallel appraisal system is fraught with difficulty. It is not hard to imagine any difference in bonus between permanent employee and AW being the source of complaint/irritation. One can imagine a Hirer’s arrangements that pro rate bonuses based on objectives set in appraisals will be almost impossible to translate for an AW. There is little help to be found in Reg 6(2) & (3)(f) AWR.

23. The rules in respect of bonuses should have been made relatively straight forward because they have to be understood and applied by the TWA and AW. Because the rules are unclear this area of the AWR is likely to lead to misunderstanding, disagreement and eventually the need for the intervention by either ACAS or more likely an Employment Tribunal.

24. Lastly there is the hybrid bonus made up of part whole company and part performance bonus. The straightforward cases should not present a problem but in some cases it may prove difficult to discern where the whole bonus ends and the performance part begins.

Pay Between Assignments Exception
25. So far as Pay is concerned an AW who has a contract of employment with the TWA may be excluded from Reg 5 AWR rights in respect of pay and holiday pay. This is covered in Reg 10 & 11 AWR. This applies even if the AW has worked the qualifying period. Avoidance was a real concern when this part of the AWR went out to consultation hence the detailed requirements and the reference to avoidance in the Guidance.

26. The key point under Reg 10 AWR is that the AW’s contract must satisfy certain matters listed under Reg 10 AWR.

27. The AW must have entered into a written contract before the first engagement (Reg 10(1)(a). The contract must state that entering into the contract means that the AW does not have any entitlement to equal pay under AWR (Reg 10(1)(b)). The Guidance stresses the need for the AW to know what he is signing up for. The use of standard form contracts drafted to satisfy the provisions should avoid any problems. The real problems will arise where contracts have not been professionally drafted and the proscribed information is not present.

28. The contract itself must set out:

· Minimum scale/rate of remuneration

· Location(s) where AW is expected to work

· Expected hours work during assignment

· Maximum expected weekly hours

· Minimum hours of work to be offered per week (NB no zero hours contracts – it has to be at least one hour)

· Nature of work expected of the AW including experience/qualifications.

29. When the AW is not on assignment then the TWA has to:

· Take reasonable steps to find the AW suitable work

· If suitable work is available to offer that work (suitable work is work that would fall within the terms of the written contract). Of course if the AW refuses a suitable assignment then it is likely that the AW ‘will not be available for work’ and so would not be entitled to receive pay between assignments.

· Whilst not on assignment the TWA pays the minimum amount of remuneration to the AW (not if break occurs in same week as the AWR works on weeks not days).

· Most importantly the TWA must not terminate the contract until it has met its obligations to pay 4 weeks pay.

30. The rate of pay between assignments must be at least 50% of ‘on assignment’ pay and must be at least National Minimum Wage. The reference period for calculation will usually be the 12 weeks immediately preceding the period of pay between assignments. This comes from Reg 11 AWR.

31. The four weeks is the minimum so unless the TWA terminates the contract the payment is likely to last longer.

Pregnant workers and new mothers 
32. This is straight from the Directive at Art 5(1)(a)& (b).  After the qualifying period a pregnant AW is allowed paid time off to attend antenatal medical appointments and antenatal classes when on assignment (see Employment Rights Act 1996 at S 57ZA – D).

33. Note the amended provisions of the Management of Health and Safety at Work Regulations 1999, which set out alterations to working conditions, certificates and notification provisions (see Reg 16A – 18AB).

34. If the original assignment is no longer possible for health and safety reasons then alternative work should be found at the same rate. If no alternative work can be found then the AW is entitled to be paid for the duration of the original assignment. This will occasionally give rise to the problem of when the assignment was going to end? No doubt the unscrupulous hirer or TWA will try to curtail assignments to avoid problems (see Employment Rights Act 1996 at S 68A – C and S 69A).

35. Note these are in addition to any Equality Act based protections for women such as dismissal or failing to offer assignments on the grounds of pregnancy/maternity.

36. What the AWR do not do is create any new maternity rights for agency employees. An agency employee would still have to have been employed for the requisite qualifying period.

37. There are also the usual enforcement provisions for breach which are found in S57 ZC & S 70A Employment Rights Act 1996.

Other Rights
Working Time
38. This is covered by Reg 6(1)(b)+(5) AWR. This ensures that the relevant terms and conditions provision in relation to working time are applied equally to the AW.

Night Work

39. This is covered by Reg 6(1)(c) AWR. This ensures that the relevant terms and conditions provision in relation to night work are applied equally to the AW

Rest Periods

40. This is covered by Reg 6(d) AWR. This ensures that the relevant terms and conditions provision in relation to rest periods are applied equally to the AW
Rest Breaks

41. This is covered by Reg 6(e) AWR. This in effect ensures that the relevant terms and conditions provision in relation to rest breaks are applied equally to the AW.
Right to Collective Facilities

42. This is covered by Reg 12 AWR. This is a day one right. It should be noted that this does not allow the AW to jump the queue in respect of any facility. The right is that of a new starter so for example a waiting list for car parking spaces will apply. This will cover things like staff canteen and shop. The facility might not be on AW’s site but if it is enjoyed by the permanent staff on the AW’s site then subject to it being an entitlement that those on the same or broadly similar work enjoy then the AW should get it.
43. Reg 12(2) AWR provides the usual get out on objective grounds. There is reference in the Guidance to cost alone being insufficient. In most circumstances this is likely to be right and cost+ will be required.
44. Reg 12(3) AWR gives examples of the type of amenities and facilities.
45. Reg 12(4) AWR gives the comparator.
Access to Employment (Vacancies)

46. This is covered by Reg 13 AWR. This is a day one right. This is to keep the AW informed of any suitable vacancies. Practically this may simply mean directing him to the vacancies board or giving access to the Hirer’s intranet.
47. The jobs on offer are those that permanent employees doing the same or substantially the same work would be told about. This is the same comparator as found in other parts of the AWR (Reg 13(2)). Remember the suitable individual must still be working for the hirer (Reg 13(3)).
Information Requests
48. The main difficulties for the AW will usually be:
· How do I know whether I am getting what I am entitled to?
· If I am not getting what I am entitled to, how/who do I recover it from?
Information
49. The solution to the first problem is found in the provisions which cover the requesting and providing of information by the TWA/Hirer. Clearly in a properly run TWA who knows its Hirer one would expect this information to be readily available. The TWA would ask for the information at the start of the assignment when it believes it will exceed 12 weeks. If the assignment unexpectedly exceeds 12 weeks the TWA should have systems in place to ensure that the required information is obtained from the Hirer. It is likely to be the poorly administered agency/hirer where problems arise.
50. The right to receive information is found in Reg 16 AWR. The right for particulars of the Reg 5 AWR matters under Reg 16(1) & (3) AWR is a qualifying right (see Reg 16(7)). 
51. There is a separate right to day one matters that is enforceable against the Hirer (see 16(4) Reg AWR). The reality is that this information is more likely to come via the TWA however the obligation is on the Hirer to provide it.
52. The required information is set out in the Guidance and the AWR. There is of course other information which the TWA must obtain from the Hirer prior to the commencement of any assignment for example the identity of the hirer, nature of business and location, start date and duration of assignment, job role, responsibilities and hours the experience, training, qualifications. Please refer to the Guidance for a fuller list of matters.
53. The most important information is of course the level of basic salary, which the TWA must provide to the AW on request. The Guidance suggests that the provision of the Hirer’s handbook with any appropriate amendments will suffice although the TWA must ensure that it contains all the required information. The information covers such matters as overtime, shift payments etc (see Reg 5 & 6 AWR for details)
54. Sometimes there may be a number of TWAs involved in the supply of the AW, the TWA who has the direct contractual relationship with the Hirer should undertake the disclosure.
55. The Guidance recommends that although the day one rights are not required information it may be helpful for this information to be provided at the same time by the TWA. This does not effect the AW’s position it is simply recommended as good practice.
56. Another potential problem area is where the TWA has used intermediaries to place the AW say through an umbrella company (classed as TWAs under the AWR). If there is a failure a Tribunal is able to apportion blame (see below).
Requests
57. If an AW believes that there is a breach of any entitlement under the AWR then the AW is entitled to ask for the information (Reg 16(1) AWR)
58. Depending upon which entitlement it is the AW will either make a request from the TWA (Reg 16(1) AWR or the Hirer Reg 16(5).
59. The TWA has 28 days to reply (Reg 16(2) AWR) such reply must comply with the information set out Reg 16(2)(a) – (c) AWR:
(a)relevant information relating to the basic working and employment conditions of the workers of the hirer,
(b)the factors the temporary work agency considered when determining the basic working and employment conditions which applied to the agency worker at the time when the breach of regulation 5 is alleged to have taken place, and
(c)where the temporary work agency seeks to rely on regulation 5(3), relevant information which—
(i)explains the basis on which it is considered that an individual is a comparable employee, and
(ii)describes the relevant terms and conditions, which apply to that employee.
60. If the statement is not provided then after 30 days the AW should approach the Hirer for the information. Note this is required under Reg 16(3) AWR but is limited to the relevant basic working and employment conditions. Again the Hirer has 28 days to comply.
61. For day one rights the Hirer must provide the information within 28 days with the following appropriate information (Reg 16(6) AWR). The request may be something like why can’t I use the company car park?
(a) all relevant information relating to the rights of a comparable worker in relation to the rights mentioned in regulation 12 or, as the case may be, regulation 13, and
(b)the particulars of the reasons for the treatment of the agency worker in respect of the right conferred by regulation 12 or, as the case may be, regulation 13.
62. Bear in mind this is where the justification for any different treatment has to be explained to the AW. Examples given in the Guidance include the fact there is a waiting list.
63. The importance of this information request procedure is that a Tribunal may draw an inference from the answers or a failure to provide the requested information (see similar provisions in relation to discrimination questionnaires) when a claim is made in respect of entitlements.
Liability and Remedies 
64. The relevant provisions are found in Regs 14, 17 & 18 AWR.
65. There are the familiar detriment and unfair dismissal provisions (Reg 17 AWR). This includes making a request for information under Reg 16 AWR. Note Reg 14(7) AWR makes it clear that the Hirer is liable for its acts and the TWA is liable for its acts. Each is not liable for the others acts. There was discussion about joint and several liability during the consultation but it was rejected.
66. Reg 14 AWR deals with the apportionment of liability under the AWR. The thrust of this regulation is that the TWA (or TWAs) and Hirer are only liable to the extent that each was responsible for the breach (Reg 14(1) AWR).
67. Reg 14(3) AWR creates a reasonable steps defence.
“A temporary work agency shall not be liable for a breach of regulation 5 where it is established that the temporary work agency—
(a)obtained, or has taken reasonable steps to obtain, relevant information from the hirer about the basic working and employment conditions in force in the hirer;
(b)where it has received such information, has acted reasonably in determining what the agency worker’s basic working and employment conditions should be at the end of the qualifying period and during the period after that until, in accordance with regulation 8, the agency worker ceases to be entitled to the rights conferred by regulation 5; and
(c)ensured that where it has responsibility for applying those basic working and employment conditions to the agency worker, that agency worker has been treated in accordance with the determination described in sub-paragraph (b),
and to the extent that the temporary work agency is not liable under this provision, the hirer shall be liable”
68. Please note that where either the Hirer or TWA is relying on Reg 5(3) AWR then the details under Reg 5(3) of the comparator must be provided.
69. Finally Reg 14(6) AWR makes it clear that the Hirer alone is liable for breaches of Reg 12 & 13 rights.
70. When considering bringing a claim under the AWR it is essential to consult Reg 18. Because of its importance I have set it out in full with commentary where necessary:
18.—(1) In this regulation “respondent” includes the hirer and any temporary work agency.
(2) Subject to regulation 17(5), an agency worker may present a complaint to an employment tribunal that a temporary work agency or the hirer has infringed a right conferred on the agency worker by regulation 5, 12, 13 or 17 (2).
Having discussed this with Alice I think this cannot be right as Reg 12 & 13 matters are Hirer only (see above)
71. (3) An agency worker may present a complaint to an employment tribunal that a temporary work agency has—
72. (a)breached a term of the contract of employment described in regulation 10(1)(a); or
73. (b)breached a duty under regulation 10(1)(b), (c) or (d).
These are TWA only matters as the claim relates to the pay between assignment contracts.
(4) Subject to paragraph (5), an employment tribunal shall not consider a complaint under this regulation unless it is presented before the end of the period of three months beginning—
(a)in the case of an alleged infringement of a right conferred by regulation 5, 12 or 17(2) or a breach of a term of the contract described in regulation 10(1)(a) or of a duty under regulation 10(1)(b), (c) or (d), with the date of the infringement, detriment or breach to which the complaint relates or, where an act or failure to act is part of a series of similar acts or failures comprising the infringement, detriment or breach, the last of them;
I see no particular issues with this provision as the continuing act case law is fairly clear.
(b)in the case of an alleged infringement of the right conferred by regulation 13, with the date, or if more than one the last date, on which other individuals, whether or not employed by the hirer, were informed of the vacancy.
The problem here may be a lack of knowledge on the part of the AW. Presumably the date of discovery will be relevant to any just and equitable extension argument.
(5) A tribunal may consider any such complaint which is out of time if, in all the circumstances of the case, it considers that it is just and equitable to do so.
(6) For the purposes of calculating the date of the infringement, detriment or breach, under paragraph (4)(a)—
(a)where a term in a contract infringes a right conferred by regulation 5, 12 or 17(2), or breaches regulation 10(1), that infringement or breach shall be treated, subject to sub-paragraph (b), as taking place on each day of the period during which the term infringes that right or breaches that duty;
This is important as this makes it clear that the act is a continuing one during the whole time the contract is alive.
(b)a deliberate failure to act that is contrary to regulation 5, 12 or 17(2) or 10(1) shall be treated as done when it was decided on.
(7) In the absence of evidence establishing the contrary, a person (P) shall be taken for the purposes of paragraph (6)(b) to decide not to act—
(a)when P does an act inconsistent with doing the failed act; or
(b)if P has done no such inconsistent act, when the period expires within which P might reasonably have been expected to have done the failed act if it was to be done.
This is a restatement of the law in this area and the principles are well known. It is crucial for the advisor to be aware when dealing with a potential claim whether the act is a continuing infringement or a deliberate failure. There has been recent case law in relation to the failure to make reasonable adjustments and the continuing act/omission issue. Note the comments in relation to extending time where the Claimant is ignorant of the action.

In Humphries v Chevlar Packaging Limited UKEAT/0224/06 it is made clear that a failure to make an adjustment is a deliberate act which will mean time runs when the employer takes the decision not to make the adjustment. This puts the employee at a clear disadvantage because if he or she does not know when the decision was actually reached, how can he or she be expected to know when the time limit for presenting a claim expires. In such circumstances, an employer may provide evidence which shows that the decision not to do something was taken well before it became apparent to the employee that such a decision had indeed been taken. A tribunal may decide to exercise its discretion to extend the time limit for bringing a claim where the date of the decision has actually been hidden from the claimant, but, an extension will not always be granted.
(8) Where an employment tribunal finds that a complaint presented to it under this regulation is well founded, it shall take such of the following steps as it considers just and equitable—
(a)making a declaration as to the rights of the complainant in relation to the matters to which the complaint relates;
(b)ordering the respondent to pay compensation to the complainant;
(c)recommending that the respondent take, within a specified period, action appearing to the tribunal to be reasonable, in all the circumstances of the case, for the purpose of obviating or reducing the adverse effect on the complainant of any matter to which the complaint relates.

These are standard compensation clauses.
(9) Where a tribunal orders compensation under paragraph (8)(b), and there is more than one respondent, the amount of compensation payable by each or any respondent shall be such as may be found by the tribunal to be just and equitable having regard to the extent of each respondent’s responsibility for the infringement to which the complaint relates.
The Tribunal have been given the power to allocate responsibility and on that basis allocate compensation. Note this is NOT joint and several liability.
(10) Subject to paragraphs (12) and (13), where a tribunal orders compensation under paragraph (8)(b), the amount of the compensation awarded shall be such as the tribunal considers just and equitable in all the circumstances having regard to—
(a)the infringement or breach to which the complaint relates; and
(b)any loss which is attributable to the infringement.

Again fairly standard
(11) The loss shall be taken to include—
(a)any expenses reasonably incurred by the complainant in consequence of the infringement or breach; and
(b)loss of any benefit which the complainant might reasonably be expected to have had but for the infringement or breach.
(12) Subject to paragraph (13), where a tribunal orders compensation under paragraph (8)(b), any compensation which relates to an infringement or breach of the rights—
(a)conferred by regulation 5 or 10; or
(b)conferred by regulation 17(2) to the extent that the infringement or breach relates to regulation 5 or 10,
shall not be less than two weeks’ pay, calculated in accordance with regulation 19.

Important point here is the minimum two weeks pay.
(13) Paragraph (12) does not apply where the tribunal considers that in all the circumstances of the case, taking into account the conduct of the claimant and respondent, two weeks’ pay is not a just and equitable amount of compensation, and the amount shall be reduced as the tribunal consider appropriate.
Conduct can affect the level of compensation awarded so the Claimant might get less than two weeks pay. A weeks pay is the average of the last four weeks worked on the assignment (see Reg 19(2) AWR). The week’s pay is the average of what was paid or if the pay was wrong what should have been paid by virtue of Reg 5 AWR (Reg 19(1)(a) + (b) AWR).

(14) Where a tribunal finds that regulation 9(4) applies and orders compensation under paragraph (8)(b), the tribunal may make an additional award of compensation under paragraph 8(b), which shall not be more than £5,000, and where there is more than one respondent the proportion of any additional compensation awarded that is payable by each of them shall be such as the tribunal considers just and equitable having regard to the extent to which it considers each to have been responsible for the fact that regulation 9(4)(a) applies.
Alice has dealt with this in her Notes.
(15) Compensation in respect of treating an agency worker in a manner which infringes the right conferred by regulation 5, 12 or 13 or breaches regulation 10(1)(b), (c) or (d), or breaches a term of the contract described in regulation 10(1)(a), shall not include compensation for injury to feelings.
Injury to feelings is limited to the detriment and dismissal claims under Reg 17 AWR.
(16) In ascertaining the loss the tribunal shall apply the same rule concerning the duty of a person to mitigate loss as applies to damages recoverable under the common law of England and Wales or (as the case may be) the law of Scotland.
(17) Where the tribunal finds that the act, or failure to act, to which the complaint relates was to any extent caused or contributed to by action of the complainant, it shall reduce the amount of the compensation by such proportion as it considers just and equitable having regard to that finding.

This allows for contributory fault on the part of the AW.
(18) If a temporary work agency or the hirer fails, without reasonable justification, to comply with a recommendation made by an employment tribunal under paragraph (8)(c) the tribunal may, if it thinks it just and equitable to do so—
(a)increase the amount of compensation required to be paid to the complainant in respect of the complaint, where an order was made under paragraph (8)(b); or
(b)make an order under paragraph (8)(b).
This is similar to other provisions related to discrimination/unfair dismissal.

Implications for Collective Rights
74. This works in two main ways the counting of the AW as an employee for collective rights purposes with the Hirer and the counting of the AW for collective rights purposes with the TWA.
75. This also covers TUPE situations. The following information has to be provided by the Transferor about its AWs:
· the total number of AWs engaged
· the areas of the business in which they are utilised 
· the type of work they are contracted to undertake  
76. Note unlike employees in a TUPE situation there is no requirement to give information about the terms and conditions of the AWs.
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